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and the judge legislates at his peril. Nevertheless, it is the necessity 
and duty of such legislation that gives to judicial office its highest 
honor; and no brave and honest judge shirks the duty or fears the 
peril. 

A. L. C. 



THE CORPORATE ENTITY AND INTERNATIONAL LAW 

Two recent decisions of the British Privy Council, The Kronprinzes- 
sin Cecilie {Part Cargo ex) (1919, P. C.) 119 L. T. R. 457 and The 
Hamborn (1919, P. C.) 119 L. T. R. 463 illustrate the vicissitudes of 
the corporate entity theory in time of war. In the first case an 
American corporation, The Vacuum Oil Company, shipped a cargo 
of oil, f. 0. b. on a German ship, to two of its subsidiary companies 
organized in Germany and Austria, practically all of whose stock was 
owned by the parent company in the United States. Notwithstanding 
this fact and an agreement by which the parent company undertook 
to bear any loss by reason of the failure of the goods to reach the 
subsidiary, the British prize court condemned the goods as "enemy 
owned." In the second case, a Dutch vessel flying the Dutch flag had 
been captured by a British cruiser on a voyage from New York to 
Cuba. It appeared that the vessel was owned by a Dutch company. 
The stock of this company was owned by two other Dutch companies, 
A and B. The stock in company A was in turn owned partly by B 
and partly by certain German companies, whose stockholders were 
Germans. The stock in company B was owned by German companies 
with German stockholders. The steamship was managed by two 
Germans resident in Holland, but the court found that the "control" 
of all the companies was exercised from Germany, and hence that 
the Dutch corporation owning the vessel was really "enemy." Thus, 
to achieve this result, three layers of corporate veil were stripped from 
the vessel to disclose the human beings whose economic interests as 
beneficial owners it was designed to reach. 

In the Vacuum Oil case the real persons whose economic interests 
were affected were American citizens, but the condemnation was made 
in disregard of that fact because the consignee, though a subsidiary 
of an American corporation, had been organized in an enemy country. 1 
In the Hamborn case, the vessel was owned by a neutral corporation, 
but the persons whose economic interests would be affected by the 
confiscation were Germans, encased in three coats of corporate forma- 
tion. The conclusion would seem to follow that the prize court is 
no slave to any theory, corporate or other, but will confiscate property 
whenever belligerent interests seem to make it desirable and the 

' On a previous occasion, the State Department had extended its protection 
to the Vacuum Oil Co. of Austria against the Austrian government, because 
its stockholders were principally American citizens. 
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grounds of the decision can be sustained before neutrals as sufficiently 
plausible. While the large discretion thus exercisable has through 
many wars become in some degree hardened into rule, the dependence 
of the prize court on municipal legislation and the conceived exigencies 
of the recent war, which induced wide extensions of belligerent 
powers and corresponding restrictions on time-honored neutral rights, 
have made more evident than ever before the necessity for a general 
right of appeal from the decisions of prize courts to an international 
tribunal. 2 

The decisions under review suggest a possible interest in a brief 
survey of the treatment by belligerents, and particularly by their 
courts, of the corporate entity in time of war. For this purpose the 
determination of national character is, of course, the main object in 
view and its principal spheres of application involve the power to sue 
or to trade with the enemy, and the liability to condemnation or 
sequestration of corporate property at sea or on land. 

It has often been observed that nationality and domicil, the ordinary 
tests of national character in time of war, can be applied to corpora- 
tions in a metaphorical sense only. 3 Yet the necessity for impairing 
the economic interests of the enemy have led to the establishment of 
certain tests for the fatal connection between the corporation and the 
enemy territory or interests. If these tests display no consistent regard 
for any particular corporate theory, the explanation is to be found in 
belligerent necessity or self-interest and in the absence of any special 
rule of international law on the subject. 

With respect to suit by "enemy" corporations in municipal courts, 
no special rules have been created by municipal legislation, except 
such as are contained in the Trading with the Enemy Acts, and these 
at the beginning of the war made incorporation under the law of an 
enemy country the test of enemy character. 4 Inasmuch as this was 
consistent with the Anglo-American criterion of corporate nationality, 
no difficulty was found in adhering to it, so that in the early years 
of the war British corporations were permitted to sue in British 
courts, regardless of the domicil or the nationality of their share- 
holders. 5 The principle was carried to its logical conclusion in the 
decision of the Court of Appeal in the Daimler case 6 in which five out 
of six judges considered that a British company, all but one of whose 
twenty-five thousand shares were held in Germany, should be permitted 
to sue in a British court as a friendly corporation. That startling 

2 See (1919) 28 Yale Law Journal, 583. 

* See ( 1918) 27 ibid., 108. 

* This was applied in the Boer War to a Transvaal company with a majority 
of British stockholders. Janson v. Driefontein Cons. Mines, Ltd. [1002] 
A. C. 484- 

* Amorduct Mfg. Co. v. Defrics (1915. C. A.) 31 Times L. R. 69. 

* (C. A.) [1915] 1 K. B. 833. 
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result persuaded the House of Lords, on appeal, to conclude that the 
company could not sue, but they escaped an open departure from their 
traditional corporate entity theory by basing the decision on the dis- 
covery that the secretary had no authority to bring the action. 7 Only 
Lord Halsbury was willing to pierce the corporate veil and put the 
case squarely on the ground that the economic interest in the corpora- 
tion was almost completely German and that it could be considered like 
a partnership. Lord Parker, however, not without dutiful tribute to 
the prima facie friendly character of the corporation, pronounced a 
dictum that such a British company will assume an "enemy" char- 
acter if its agents or the persons de facto in control of its affairs are 
resident in an enemy country, or wherever resident, are adhering to 
the enemy, or taking instructions from or acting under the control 
of enemies. 8 "Control" seemed to him the primary test, rather than 
the nationality of the shareholders, and it seems that he conceived 
"control" to be vested in directors, rather than in their principals, 
the shareholders. That test of "control" became something of a 
fetish in subsequent cases, being applied to circumstances in which 
the power to communicate, essential to control, was entirely lacking. 
As the war advanced in intensity and bitterness, more stringent 
tests of enemy character were fixed by statute and executive regula- 
tion. The case of the domestic corporation doing business in enemy 
territory, which for purposes of trading was declared to be an "enemy" 
by the British Trading with the Enemy Act, came up for determination 
in respect to the privilege of such a corporation to sue in British 
courts. In the case of such a company, principally with British share- 
holders, organized to acquire plantations in a Germany colony, the 
Court of Appeal held that its "enemy" character was confined to its 

' (H. L.) [1916] 2 A. C. 307. Two of the eight Law Lord's dissented. 

"Justice Lehmann in Fritz Schute Jr. Co. v. Raimes (1917, N. Y. Sup. Ct.) 
100 Misc. 697, 166 N. Y. Supp. 567, followed Lord Parker's dictum by holding 
as friendly an American corporation- the majority of whose stock was held 
in Germany, but three of whose four directors were resident in the United 
States, so that "control" was found not vested in alien enemies. See (1918) 
27 Yale Law Journal, 108. The distinction here made between director's, 
"control" and stockholder's "control" seems artificial, yet the conclusion 
carries out the legislative intent to permit American . corporations, regardless 
of their stock ownership, to do business and sue in this country. See former 
Asst. Atty. Gen. Warren in Hearings before House Committee, quoted in 
(1919) 19 Col. L. Rev. 121. Story, J., in Society, etc. v. Wheeler (1814, 
C. C. N. H.) 2 Gall. 105, which passed off on a question of pleading, stated that 
he would determine the character of the corporation from the character, enemy 
or friendly, of its members. In Posselt v. D'Espard (1917, N. J. Ch.) 100 AH. 
893, a German corporation was admitted as plaintiff, but on the ground of a 
conceived amelioration of its disabilities in the Presidential proclamation. It 
is well to note that Lord Parker's dictum excepted from the operation of the 
principle the question of property. The Noordam (No. 2) [1919] P. 255, 259. 
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trading privileges and not to its status as a plaintiff in court.* The 
American Trading with the Enemy Act, section 2, seems intentionally 
to have omitted from the classification of "alien enemy" the American 
corporation (not the individual) doing business in enemy territory. 
Trading with the branches of such a corporation anywhere would 
thus seem, but for measures of "blockade," to have been permissible. 10 
As in England, the country of incorporation furnished the prima facie 
test of nationality. 

In England, enemy character was by proclamation assigned also to 
corporations doing business in territory occupied by the enemy, so 
that Belgian corporations had to cease all business in Belgium to avoid 
the penalties of "enemy" character in England. 11 

The extensions of the criteria of corporate enemy character noted 
in the Daimler case had been anticipated by some of the British colonial 
proclamations. For example, in Australia, trading was forbidden, as 
"enemy," with any company "which the Attorney-General, by notice 
published in the Gazette, declares to be, in his opinion, managed or 
controlled, directly or indirectly, by or under the influence of, persons 
of enemy nationality, or resident or carrying on business in an enemy 
country." 12 When the blacklist was instituted in England, doubtless 
these were but a few of the tests of British displeasure by which 
corporations throughout the world incurred its penalties. 

The absence, and possibly the uselessness, of any well-defined test 
for determining the national character of corporate property at sea 
is illustrated by the practice in the recent war. Unhampered by any 
recognized rule of international law, belligerents usually applied such 
a rule as would enable them to establish a plausible connection between 
the property or its owners, legal or beneficial, and the enemy territory 
or interests, deemed sufficient by them to justify confiscation. With 
respect to vessels, the owner is deemed bound by the flag adopted, 
but not so the .captor. Thus, ships seized as prize, flying the German 

'In re Hilckes (C. A.) [1917] 1 K. B. 48. See also Nigel Gold Mining Co. v. 
Hoode [1001] 2 K. B. 849, a British company with British stockholders, but 
doing business in the Transvaal. 

10 Quaere, whether this renders obsolete the decision in Juragua Iron Co. v. 
United States (1908) 212 U. S. 297, 29 Sup. Ct. 385, in which, with respect to 
its property in Cuba, enemy territory, a Pennsylvania corporation was held 
to be an "enemy," subjecting such property to belligerent use by the American 
forces. For the purpose of the case, it was unnecessary to hold this an enemy 
company. 

11 See Central Indian Mining Co. v. Soctiti Coloniale (1919, C. A.) 36 Times 
L. R. 88, and its reference to Soci&tS d' Aljustrel v. Anglo-Belgian Agency, Ltd. 
(C. A.) [1915] 2Ch. 409. 

"See Welsbach Light Co. v. Commonwealth (1916, H. C. of A.) 22 C. L. R. 
268. The English Trading with the Enemy Amendment Act, 1916, laid down 
somewhat similar tests for inhibiting trade with or winding up of corporations, 
as did section 3 of the United States Trading with the Enemy Act. 
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flag were, of course, condemned, regardless of the fact that the stock- 
holders, the beneficial owners, were citizens or neutrals. 13 Down to 
October 20, 1915, when the simple and practical rule of article 57 of 
the Declaration of London, by which the national character of a 
vessel was determined by the flag she was entitled to fly, was abrogated 
by Order in Council, 14 the neutral vessel was in theory exempt from 
capture. After that date, however, the neutral flag or even neutral 
corporate ownership did not prevent scrutiny of her actual beneficial 
ownership by enemy individuals. 15 Whether legal ownership of a 
neutral vessel by an enemy corporation with a majority of neutral 
stockholders would have subjected the vessel to condemnation has 
not been made clear. 

The most interesting cases of piercing the corporate veil involved 
British vessels owned by British companies, the beneficial interest 
appearing to be vested in enemies. In the St. Tudno,™ a British 
company, owning a British vessel, had three British directors who 
appear to have been appointed by the Hamburg-American line, the 
owners of practically all the stock.- By an agreement, the British 
directors seem to have undertaken to carry out orders received from 
Hamburg. By the Merchant Shipping Act a British corporation 
owning a British ship must have its "principal place of business" in 
British dominions. Hamburg being deemed the place whence the 
British directors were "controlled," the "principal place of business" 
was deemed to be Hamburg, although it seemed clear that the ship 
traded only in the English coasting trade and that every decision 
concerning its operation was made by the British directors, who, of 
course, were unable to communicate with Hamburg. The criterion 
of "control" which Lord Parker's dictum had introduced was here 
carried to the length of actual unreality. "Control" of a vessel by 

a The Tommi and The Rothersand (1914) 1 Br. & Col. P. C. 16. See also 
the "Manchuria," No. 1 (1905, Japan) 2 Russ. and Jap. P. C. 52, flying the 
Russian flag, and owned by Russian corporation with a majority of its stock- 
holders neutrals. There was a trifling exception to this rule, in the first 
months of the war, in the case of The Leda, owned by a German subsidiary of 
the Standard Oil Co. and flying the German flag; she was restored on certain 
conditions because of the beneficial ownership of stock by American citizens. 
On the same ground, German tankers owned by the same company in foreign 
non-German ports were by Allied consent placed under the American flag. 
New York Times, Apr. 11, 1920. 

"Even before that, however, the Privy Council had, in The Proton (P. C.) 
[1918] A. C. 578, disregarded the rule of art. 57 adopted by British Order in 
Council, on the ground that the Greek flag which the vessel was entitled to 
fly concealed a German ownership. See (1918) 28 Yale Law Journal, 585. 
It does not appear that the United States has departed from the rule of art. 
57. See Naval Instructions Governing Maritime Warfare of June 30, 1917. 

" The Hamborn [1918] P. 19 and on appeal to Privy Council (1919) 121 
L. T. R. 463. 

" (1916) 2 Br. and Col. P. C. 272.- 
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an enemy, as in the carrying of despatches or belligerent service is 
an independent ground of condemnation, and seems to have become 
confused with the "control," in the sense of majority stock owner- 
ship, of a corporation. The establishment of such beneficial ownership 
in Germans would have been a sufficient and clear ground of con- 
demnation in the St. Tudno case. In the principal case, The Hamborn, 
"conduct" derived from "control" was deemed the test of noxious- 
ness, yet there was no evidence of conduct at all, but only of German 
ownership of stock. Here again, dynamic control inspiring conduct 
was confused with static control in the form of majority stock owner- 
ship. The Polzeath" was a case somewhat similar to the St. Tudno, 
except that Germans in Germany owned only nine hundred and one 
out of sixteen hundred and ten shares, and, as said by Swinfen 
Eady, J., "in that way hold the control of the company." Two 
directors were in Germany and two in England, but the Chairman, 
"the life and driving force of the company" and owner of the 
majority of the stock, was in Hamburg. On proceedings for the 
forfeiture of the ship on the ground that the company had its "prin- 
cipal place of business" outside the Dominions in violation of the 
Merchant Shipping Act, the decree was made, inasmuch as the "center 
from which instructions are given" and "control is exercised," namely, 
Hamburg, was the "principal place of business." 

With respect to goods at sea, rules sui generis have been developed, 
both with respect to individual and corporate property. If the cor- 
poration is organized in enemy territory, its goods everywhere, if not 
on neutral vessels, are subject to confiscation, and no attempt is made 
by prize courts to determine the nationality of the stockholders. 18 
Goods connected with a branch in enemy territory of a neutral cor- 
poration or firm are confiscable, if not on neutral vessels, but do 
not infect other goods of the corporation. 19 In the early part of the 
war, Sir Samuel Evans released goods consigned to a British com- 
pany, whose directors and shareholders were all Germans. 20 He 
decided to follow the decision of the Court of Appeal in the Daimler 
case, which considered itself bound by the nationality, as determined 
by the place of incorporation, of the corporate entity. Doubtless his 
decision would have been quite different had the case arisen the fol- 
lowing year. In the Derfflinger, No. 4, 21 the property of a Japanese 

17 (C. A.) [1916] P. 241. 

" The Roumanian (1914) I Br. & Col. P. C. 75, oil consigned to a German 
company, a subsidiary of the Standard Oil Co., an American corporation. See 
also the principal case Kronprinsessin Cecilie (1919, P. C.) 119 L. T. R. 457. 
So, goods on a British ship consigned to a British branch of an Austrian 
company were condemned. The Achilles [1919] P. 340. 

"The Lutzow (No. 4) (1916) 2 Br. & Col. P. C 122. The Mukden (1905, 
Japan) 2 Russ. and Jap. P. C. 12. 

x The Poona (1915) 1 Br. & Col. P. C. 275. 

81 (1916) 2 Br. & Col. P. C. 102. 
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limited partnership consisting of six Germans, though a corporate 
entity in Japan, was divided, the share of the partners resident in 
Germany being condemned and the balance released. This is merely 
an application of the rule with respect to ordinary partnerships owning 
a house of trade in non-enemy territory. 22 It would be highly desirable 
if some uniform test of the national character of corporations in time 
of war could be arrived at by international agreement. 

The necessity of reaching the economic interest of enemies, to 
prevent hostile use thereof, induced the various belligerents in the 
late war readily to disregard the corporate entity of domestic cor- 
porations by sequestrating or selling the stock owned by alien enemies 
in such corporations. When the enemy interest was preponderant, 
their liquidation or winding up was provided for. These provisions 
indicate clearly that the ownership of shares of stock was deemed an 
aliquot ownership of the corporation and its assets, such beneficial 
ownership constituting the test of enemy interest. So our State 
Department has usually not hesitated to interpose in behalf of Ameri- 
can stockholders owning a substantial interest in a foreign corpora- 
tion sustaining injury from a foreign government. For that reason, 
it will be interesting to observe whether the property in Germany to 
be turned over to the Allies by the Treaty of Peace, when owned by 
German corporations whose stock is principally owned by American 
citizens, will actually be taken as proposed. Not only would this dis- 
regard the "legal or equitable interests" of allied citizens in such 
property, which the Peace Treaty was designed to safeguard, but it 
would in effect bring about the curious result of despoiling the citizens 
of one Ally for the benefit of another, the value of the property thus 
taken being credited, on reparation account, to Germany, which has 
no interest in it. An equally interesting problem is raised by the case 
of the Austrian ships owned by corporations registered in Trieste 
and Fiume, the stockholders having also now become nationals of Italy 
or Jugoslavia, as the case may be. The economic interest impaired by 
the transfer of such ships to the Reparation Commission would clearly 
be Italian or Tugoslav, and not Austrian. 

E. M. B. 



THE CONFLICT OF LAWS OF JAPAN 

De Becker's International Private Law of Japan, published in 1919, 
makes available in our own tongue the legislation of this remarkable 
people with respect to the conflict of laws — a subject which is gaining 
every year more importance from the standpoint of international trade. 
As the Japanese law of June 15, 1898 (Horei) constitutes the most 
complete legislative expression of the rules of the conflict of laws 

"The Clan Grant (1915) 1 Br. & Col. P. C. 272. 



